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RIDGELY, Justice:



Defendant-Below/Appellant Stephanie Robertson dpdeam her Superior
Court convictions for Assault Second Degree, Passesof a Deadly Weapon
During Commission of a Felony, and Possessionbéadly Weapon by a Person
Prohibited. Robertson raises two claims on appEakt, Robertson contends that
the Superior Court erred by giving the jury an umasmated flight instruction and
that the instruction was a comment on the evidenceolation of Article IV,
Section 19 of the Delaware Constitution. SeconobdRison contends that the
Superior Court erred by refusing to instruct they jon the included offense of

Assault Third Degree. We find no merit to Roberts@ppeal and affirm.

Facts and Procedural History

The charges against Robertson arose out of a ligivteen Robertson and
Brenda Herd in the parking lot of a Wilmington apaent complex. Herd was
intoxicated and had come to the parking lot thanéwy to look for drugs. Herd
testified that after a car pulled up to her and some yelled out her name, she
approached the car and saw Robertson, an acquantenthe passenger’'s seat.
Jason Pita was in the driver's seat. As Herd léauainst the passenger door, she
felt Robertson tug on her arm. Herd then begamgwy her arms at Robertson,
after which Herd realized that her arms had bedrand that she was bleeding

heavily. Herd sprayed the car with her blood. iem walked to a friend’s house



for help. Herd later received emergency care ifpmicant blood loss due to a cut
artery outside of her wrist.

Robertson testified that Herd was screaming aahdrjumping on the hood
of the car before their physical encounter. Raoerthad an open double blade
knife in her hands. She testified that she alwk® the open knife with her in
that neighborhood and that she held her hands wefiend herself but did not
thrust the knife at Herd. Robertson said she didr@alize that Herd had been cut
until she saw Herd’s blood. Pita testified thatdHiead antagonized Robertson and
tried to drag her out of the car. Pita did notwrwow Herd had been cut and did
not see Robertson’s knife until they had left thekmg lot.

After the incident, Pita and Robertson drove t@amaveash. They did not call
the police. Robertson later saw warrants on ttexnet for her arrest, but she did
not immediately turn herself in.

Robertson was arrested and charged with Assaslt Begree, Possession of
a Deadly Weapon During Commission of a Felony, Bodsession of a Deadly
Weapon by a Person Prohibited. After a jury tretle was convicted of the
included offense of Assault Second Degree and #egpan offenses. This appeal

followed.



Analysis

This Court reviewsle novo a trial judge’s decision to give a jury instructio
over the defendant’s objection.We also revievde novo a trial judge’s refusal to
instruct the jury on a defense theory in any férin. this case, the Superior Court

instructed the jury as follows:

Now, in this case, the State contends that thendafe evaded
arrest and took flight after committing the chargaffense.
Evidence of evasion of arrest and flight is adnbigsiin a
criminal case as the circumstances tending to show
consciousness of guilt. You may consider any swateace for

this limited purpose only. You may not considenfjdence of
evasion of arrest or flight as proof that the ddéent is a bad
person and therefore probably committed the offense

The evidence of evasion of arrest or flight, if yd, may be
considered by you in light of all other facts prdv&/hether or
not such evidence shows consciousness of guilt @ed
significance to be attached to such evidence atéemasolely
for your determination.

Robertson first contends that a flight instructiwwas not warranted by the
evidence. This Court has held that a flight insian is proper “where there is

evidence of flight or concealment and the evidemeasonably supports an

! Colesv. Sate, 959 A.2d 18, 25 (Del. 2008) (citin@abrera v. Sate, 2008 WL 2668805, at *2

(Del. July 8, 2008)).
% See Wright v. Sate, 953 A.2d 144, 148 (Del. 2008)verruling Saats v. State, 902 A.2d 1125
(Del. 2006);McNally v. Eckman, 466 A.2d 363 (Del. 1983)).
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inference that defendant fled because ‘of a consaess of guilt and a desire to
avoid an accusation based thereon, or for some wgheon . . . .*

Robertson’s challenge to the instruction lacks tmefihere was significant
evidence of flight. Robertson testified that shel &Pita left the scene after
realizing Herd was cut, that they did not call gwice, and that she did not turn
herself in after learning that there was an outitan warrant for her arrest.
Robertson further testified that as they drove aslay feared she would go to jail.
This evidence reasonably supports an inference Ritat fled or evaded arrest
because of “a consciousness of guilt.” On thesfatthis case, a flight instruction
was appropriate.

Robertson next challenges the propriety of flighstiuctions generally,
contending that they violate the Delaware Constitut Article IV, Section 19 of
the Delaware Constitution states that “[jJudgedista charge juries with respect
to matters of fact, but may state the questiorfacifin issue and declare the lal.”
In interpreting this provision, we have explained:

Trial judges may properly combine a statement iiiggra fact
in issue with a declaration of the law. Trial judgeay not,
however, comment on the facts in their charge ¢ojtiny. An

improper comment or charge on matters of fact iexgression

by the court, directly or indirectly, that may caywvto the jury
the court’s estimation of the truth, falsity or glet of testimony

% Thomas v. Sate, 467 A.2d 954, 958 (Del. 1983) (citinkice v. Sate, 382 A.2d 231, 233 (Del.
1977)).
* Del. Const. art. IV, § 19.



in relation to a matter at issueHowever, a trial judge may
explain the legal significance which the law atesho a
particular factual finding.

The Superior Court’'s instruction on flight was n@tcomment on the
evidence in violation of Article 1V, Section 19. oRertson’s conduct after the
fight, including her own testimony, was a suffididmasis for the jury to find
evasion or flight. The instruction properly explkad the legal significance of the
evidence of evasion of arrest and flight. Moreovlee Superior Court expressly
limited the use of that evidence by instructing]tidence of evasion of arrest or
flight, if proved, may be considered by you in lighf all other facts proved.
Whether or not such evidence shows consciousnagsilofind the significance to
be attached to such evidence are matters solelyofardetermination.”

This Court has repeatedly upheld the proprietylighf instructions where
there is evidence of flight supporting an inferertbat defendant fled out of
consciousness of gufit. The majority of state and federal jurisdicti@iso hold a

flight instruction is proper in such casesAlthough a minority of states hold that

> Capital Management Co. v. Brown, 813 A.2d 1094, 1100 (Del. 2002) (internal citaicand
guotations omitted).

® See Thomas, 467 A.2d at 958 (holding flight instruction appriate where defendants ran from
police); Saats, 902 A.2d at 1129 (finding evidence supportedruttion where witnesses saw
defendant running from crime scene shortly afterder) (©verruled on other grounds by
Wkight, 953 A.2d at 148)Johnson v. Sate, 312 A.2d 630, 632 (Del. 1973) (holding “bettelefu
is to permit jury to consider evidence of flighttasding to show consciousness of guilt).

" Thompson v. State, 901 A.2d 208, 217-19 (Md. 2006)(collecting caard declining to hold
that flight instructions arper se improper).See also Sate v. Celaya, 660 P.2d 849, 858 (Ariz.
1983) (reaffirming that jury instruction on flighdbes not constitute unconstitutional comment on
evidence)Satev. Abraham, 451 S.E.2d 131, 157 (N.C. 1994) (holding flighgtruction did not
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flight instructions should not be givnRobertson has not shown good reason for
this Court to depart from its precedents and thpmntarule.

Finally, Robertson contends that the Superior Ceuréd by refusing to
instruct the jury on the included offense of Assdiillird Degree. A defendant is
entitled to a jury instruction on a lesser-incluaéténse “if the crime not charged
Is in fact a lesser-included offense, and if thera rational basis in the evidence to
convict the defendant of the lesser crime rathan tthe greater’” Assault Third
Degree is a lesser-included offense of Assault &&megree. The only difference
between the offenses for purposes of this casheidéfendant’s state of mind.
Assault Second Degree requires proof of recklesspesntent’ while Assault
Third Degree requires only proof of criminal neglige’*

To find a defendant criminally negligent, the jumpst find that she “fail[ed]
to perceive a risk” and that such failure “conséfd] a gross deviation from the
standard of conduct that a reasonable person wahsérve in the situatiort®
Here, such a finding would be inconsistent with &tdon’'s defense of
justification, which requires an intentional or kkxss mental state. Robertson

suggests on appeal that the jury could have fowncchminally negligent in that

express opinion of trial court where instructiordtgurors they were judges of weight of
evidence).

8 See Thompson, 901 A.2d at 219 (collecting cases).

% Miller v. Sate, 893 A.2d 937, 948 (Del. 2006).

1911 Del. C. § 612(a).

111Dd. C. § 611.

1211 Ddl. C. § 231(a).



“she failed to perceive that Brenda Herd was nosdl€armed with a knife in the
darkness of the interior of the vehicle” where #ttack occurred. But neither
Robertson nor Pita testified that they suspectatiiierd was armed with any type
of weapon. Thus, there was no rational basiserréicord to convict Robertson of
the lesser crime rather than the gre&teAccordingly, the Superior Court did not
err by refusing to instruct the jury on AssaultrthDegree.

Conclusion

The judgment of the Superior CourtA$FIRMED.

13 spe Miller, 893 A.2d at 948.



